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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 
SONITPUR AT TEZPUR 

 
  
PRESENT : SRI S. DAS 
   ADDITIONAL SESSIONS JUDGE 
   SONITPUR, TEZPUR 
 
 

CRIMINAL APPEAL NO. 02 (S-1) OF 2013 
 
 

 
1. Md. Samnur Ali 
 S/o Lt. Tabibullah Ahmed   
 
2. Mustt. Saheeda Begum 

W/o Samnur Ali 
Both R/O- vill: Marua Chowki 
  P.S. Sipajhar 
Dist- Darrang Assam.    ……………. Appellants 

 
 

-VERSUS- 
 

1. State of Assam   …………….  Opp. Party 
 
 
 

A P P E A R A N C E 
 

For the Petitioner : Sri A. Bhuyan,  Advocate  

For the Opp. party : Smti R. Chakravarti, Addl.P.P. 

   
  Date of Argument : 08-03-2016 

 Date of Judgement : 21-03-2016 

 

J U D G E M E N T 

 

    This Criminal Appeal has been filed under section 374(3)(a)  

Cr.P.C.  against the judgment and order of   Sri Kalyan Pathak, J.M., F.C., Tezpur 

dated 21-12-2012   in G.R. Case No.468/2004 convicting the appellants to under-
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go R.I. for 3 (three) years and to pay a fine of Rs.2000.00 (Rupees two 

thousand) only each, in default  S.I.  for 2 (two) months each U/s.420/34 of IPC.  

   

  The necessary facts giving rise to this appeal are as 

follows : 

 

2.  On 7-4-04 complainants namely Tarun Saikia, Sushil Bora, Padma 

Bora, Gakul Bhuyan, Dushmanta Kalita and Palin Bora filed an ejahar with Tezpur 

Police Station alleging that on 4-3-03 the accused persons deceived them 

(complainants) and took money from the complainants to provide jobs in Railway 

Deptt.  by distributing  fake appointment letters .  

 

3.  On receipt of the ejahar police registered a case investigated the 

same. After completion of investigation submitted charge sheet against accused 

Samnur Ali and Saheeda Begum U/s.468/420 IPC. 

 

4.  On appearance of the accused persons charge U/s.468/420 IPC 

was framed and read over and explained to the accused persons, to which they 

pleaded not guilty.  

 

5.  Prosecution in order to prove its case examined six witnesses in 

all. Defence case was total denial and adduced no evidence whatsoever.  

 

6.  The Ld. Court below, on consideration of evidence on record and 

after hearing ld. Counsel for both sides convicted the accused persons 

U/s.420/34 of IPC.  

 

7.  Being highly aggrieved by the said order of conviction this appeal 

has been preferred by the accused persons/convicts challenging the impugned 

judgment and order on the following grounds :  
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GROUNDS: 

 

i) The learned Trial Magistrate has gravely erred in law as well as in fact 

while passing the impugned judgment and order of conviction and as 

such the same is liable to be set aside. 

ii)  The learned Trial Court has  failed to appreciate the evidence on record 

and has relied more upon surmises and conjectures than in principle of 

law while arriving at the decision of guilt of the accused 

persons/appellants U/s.420/34 IPC. Hence the impugned judgment and 

order is liable to be set aside.  

iii) The ld. Trial Court has placed under reliance on the prosecution 

witnesses who are by no means reliable and trustworthy witnesses 

because these witnesses contradicts each other on vital points. Again 

the statement given by these witnesses before IO is substantially 

differs/vary with the statements given in the court during trial. The 

statements of the PWs did not support each other and there is no 

consistency in their statements. But this glaring defects in the 

prosecution case has been totally ignored or overlooked by  the ld. Trial 

Court for which the judgment and order of conviction is liable to be set 

aside.  

iv)  The prosecution has failed to prove the offences of the accused 

persons/appellants U/s.420/34 of IPC by adducing reliable, cogent and 

legal proof legally necessary to prove such offence. But this aspect of 

the case is totally ignored or overlooked by the Ld. Trial Court. 

Therefore, the decision arrived at by the Trial Court is based only on 

surmises and conjectures and as such the order passed on the basis of 

the uncorroborated testimony of these witnesses are liable to be set 

aside.  

v) The Ld. Trial Court has completely misread the evidence on record and 

the discussions made in the judgment by the Ld. Trial Magistrate is 

completely based on surmises and conjectures. The Ld. Trial Magistrate 

while accepting the chief portion of the evidence has completely 
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overlooked the cross examination portion of the evidence which is 

against the provision of law. From the evidence on record it transpired 

that one Sri Alok Sen who was the kingpin of the so called offence was 

neither cited as an accused nor as a witness by the prosecution. Again, 

no independent witness though available, were examined by the 

prosecution. Non-examination of vital and material witnesses by the 

prosecution in the case casts itself a serious doubt regarding prosecution 

case. Hence, the conviction based on the uncorroborated testimony of 

wholly unreliable witnesses which were full of omissions and 

contradictions cannot stand in the eye of law.    

 

8.  I have gone through the evidence on record. I have also perused 

the impugned judgment and the grounds cited in the memo of appeal. I have 

also heard argument of both the sides.  

 

9.  The Learned counsel for the accused/appellant during the course 

of argument submitted that the complainants who have examined themselves as 

PWs have totally failed to prove the allegations against the accused persons in as 

much as  they have contradicted with each other on material points. The ld. 

Counsel also submitted that the PWs (complainants) have failed to mention the 

date on which    alleged payment was made.  He has also pointed out that the 

prosecution has failed to prove the fact that the accused handed appointment 

letters to the complainants in return for money.  It is submitted that in a case 

U/s.420 IPC  prosecution must prove that cheating was committed by dishonestly 

inducing the person to deliver any property or money etc.  

 

10.  The Ld. Counsel for the appellants relies upon the 

decision/observation in the following cases with reference to the law/ingredients 

under Sec.420 IPC, burden of proof, corroboration, discrepancies, contradiction 

in the evidence of witnesses etc.  
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1. (2010)2 Gauhati Law Reports 425  “Rajesh Hareen –vs- State of Assam 

and Anr”.  

2. 2007 (2) GLT 648  - “Rajendra Rai & Ors –vs- Central Bureau of 

Investigation (CBI) & Ors.”  

3. 2013 (3) GLT 125 – “Tilumai Gogoi –vs- State of Assam”. 

4. (2009)3 Supreme Court Cases (Cri)1123 – “State of Andhra Pradesh –vs 

– M. Madhusudhan Rao”. 

5. (1995) 1 Gauhati Law Report 421 – “Maskandar Ali –vs- State of 

Assam”.  

 

11.  Before dealing with the contentions raised by the Ld. Counsel for 

the appellants let me examine the evidence on record.  

 

12.  PW1 Tarun Saikia. His evidence is that the incident took place in 

the year 2004.  Accused Samnur Ali had promised to provide him job in Railway. 

The accused was working in the office of the Jt. Director Health Services, Tezpur. 

He asked for Rs.65,000.00 (Rupees sixty five thousand) for the job and he gave 

him money at his rented house at Barika Chuburi.  His brother Monoj Saikia was 

with him. After about two days accused Samnur handed him an appointment 

letter against the post of Trackman at Jalpaiguri under NF Railway. He went 

there to join in the post.Some other boys namely Nojrul, Amir Hussain had also 

paid money to accused Samnur Ali and appointment letter were also issued to 

them. One of them had gone to join the post but he came to know that it was 

forged appointment letter. He went to the  accused and came to know that the 

accused had got himself transferred to Mangaldai. Then he filed FIR along with 

five other persons. Ext.1 is the FIR  and Ext.1(1) is his signature. Police seized 

some documents. Ext.2 is the seizure list and Ext.2(1) is his signature. M. Ext.1 is 

the documents containing 24 pages.  

 

13.  PW 2 Pulin Bora. His evidence is that the occurrence took place in 

the year 2003/2004.  At that time he along with Dushmanta Nath and others 

went to the O/o the Jt. Director Health Services in search of job.   Accused 
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Samnur Ali was introduced to them and he asked them to come to his house and 

also stated that as his wife was leader of Samata Party she could provide them 

jobs in Railway Deptt. He along with  Dushmanta Kalita, Padma Bora went to the 

house of  accused Samnur Ali,  and Sahida Begum informed them that she could 

provide job as Goods Guard at Railway and asked him to pay Rs.1,50,000.00 

(Rupees one lakh fifty thousand).  Accordingly, Rs. 70,000.00 (Rupees seventy 

thousand) was paid to both the accused persons in presence of   Dushmanta and 

Padma. Appointment letters were handed to them. The accused persons 

introduced them with one Alok Sen   and his assistant took them to   Lumding 

and Alipurduar. They were not appointed in those places. He further stated that 

when they called the accused persons over phone they did not receive their 

phone calls. Then they went to the house of the accused persons. They did not 

return the money and afterwards fled away from Tezpur. The appointment 

letters were given to them by the accused persons and the same were forged. M. 

Ext.1 is NOC issued by Monoj Saikia, Supdt., N.F. Railway. , Lumding.  M. Ext.2 is 

medical certificate (under objection). M. Ext.3 is sanction letter (under objection). 

M. Ext.4 is letter. M. Ext.5 is appointment letter (under objection).M. Ext.6 is 

result sheet (under objection). Ext.2 is the seizure list and Ext.2(2) is his 

signature. Ext.1(2) is his signature in the FIR.  

 

14.  PW3 Dushmanta Kalita. His evidence is that the occurrence took 

place in the month of May/June, 2003. He along with Sushil Bora went to Health 

Services Office  in search of  work and there they met Samnur Ali. He  told them 

to contact him for work and called them to his house. He went and accused 

Sahida Begum told them that she could provide jobs at N.F. Railway. He paid 

Rs.35,000.00 (Rupees thirty five thousand) as asked by the accused persons and 

accused Sahida took them to  Guwahati along with Kamal Ali, Feroz Ali and Sushil 

Borah. One Alok Sen was introduced to them and he was taken to Alipurduar. 

Appointment letters were handed to them by Alok Sen but those were fake. M. 

Ext.7 (under objection) is the appointment letter. M. Ext.8 (under objection) is 

certificate. Ext.1(3) is his signature in the  FIR.  
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15.  PW4 Padma Borah. His  evidence is that the occurrence took place 

about 8 years back. Sahida Begum assured them that they would be provided job 

in Railway.  He paid Rs.80,000.00 (Rupees eighty thousand) for the job. But they 

were not given the job nor the money was returned to them.  

 

16.  PW 5 Sushil Borah. His evidence is that the occurrence took place 

in the year 2004.  Padma Borah informed him that the accused persons could 

provide job to us. He along with Padma Borah, Dushmanta and Pulin met 

accused Samnur and his  wife. The accused persons stated that they could give 

us job and asked money. He paid Rs.35,000.00 (Rupees thirty five thousand).  

They were taken to Alipurduar after fifteen days. He and Dushmanta were taken 

first and they stayed  for about  1 ½ months but the accused did not appear. 

Then they enquired the accused persons in their house at Tezpur but did not find 

them and came to know that the accused persons fled away to Mangaldai. Then 

he along with others lodged the FIR. Ext.1 is the FIR and Ext.1(4) is his 

signature.  Ext.2 is the seizure list and  Ext.2(3) is his signature. The accused 

persons did not return their money.  

 

17.  PW6 Pradip Kumar Baruah, Investigating Officer of this case. His 

evidence is that on 7-4-04 he was TSI at Tezpur. On that day he was entrusted 

with the investigation of the case and accordingly he recorded the statement of 

witnesses and seized some documents from the witness. On completion of 

investigation he submitted charge sheet against the accused persons 

U/s.468/420 of IPC. Ext.2 is the seizure list and Ext.2 (4) is his signature. Ext.3 is 

the charge sheet and Ext.3(1) is his signature.     

 

18.  In cross examination PW1 stated that he did not remember as to 

when money was  paid. But he mentioned in the FIR that money was paid in 

March, 2003. He also stated that the accused persons are not Railway.  He also 

stated that  he cannot say as to who told him that Samnur Ali could provide job 

in railways. He also stated that he did not got any receipt for payment of money 

from the accused. He also stated that he did not mention in the FIR the name of 
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Amir Hussain. He denied defence suggestion that due to old grudge he filed the 

case against the accused persons.  

 

19.  PW2 in cross stated that he wrote the FIR but he cannot say when 

the incident took place. He also stated that he along with the accused had gone 

to Lumding with Alok Sen’s men as introduced by the accused persons. Further 

he stated that the appointment letter does not bear the signature of the accused. 

He also stated that he does not remember when and where he put the signature 

on the seizure list. He also stated that some railway employees at Alipurduar 

informed that appointment letters were false.  He also stated that Padma Borah, 

Dushmanta and Sushil accompanied them to Alipurduar. He denied defence 

suggestion that he never visited house of the accused. He also denied defence 

suggestion that no money was paid to the accused persons, and no appointment 

letters were handed by the accused.  

 

20.  PW3 in cross stated that Sushil Borah introduced him to Samnur 

and money was delivered through Sushil Borah.  He also stated that  Pulin, 

Sushil, Padma and Tarun Saikia were present when money was paid to the 

accused persons.  

 

21.  PW4 in his cross stated that he does not remember as to whom 

money was given. However, he denied defence suggestion that money was not 

paid. He stated that Padma Borah informed him that job would be provided. 

Padma Borah knew the accused from before. He also stated that Alok Sen had 

been introduced as the key person who could provide job. Alok Sen  is the 

resident of Guwahati and he also stays at Alipurduar. At the time of introduction 

with Alok Sen  his wife Sahera was also present. Alok Sen gave him false papers. 

He also stated that he paid Rs.35,000.00 and then  he was taken to Alipurduar, 

Dushmanta also went to Alipurduar. He also stated that they met Alok Sen at 

Loko Colony at Guwahati. He assured them of job.  
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22.  PW 6 in his cross stated that Tarun Saikia stated before him that 

he had paid Rs.35000.00. he also stated that Sushil Bora stated before him that 

he along with others had met accused persons in their house. He also stated that 

Sushil Borah stated before him that he and Dushmanta had paid Rs.35,000.00 

each and after the payment then they were taken to Alipurduar. He seized the 

articles as given to him by Pulin Borah and Padma Borah at Tezpur PS. He stated 

that he did not find proof of involvement of Alok Sen in this case.  

 

23.  From the discussion of the evidence on record it appears that 

PW1, PW2, PW3, PW4, PW5,  the complainants, in their FIR as well as in 

evidence in chief  have stated that the occurrence took place in the month of 

March, 2003. All these PWs have in their examination in chief also stated that 

accused Samnur Ali had promised to provide them job in Railways. They have 

also mentioned in their evidence that they got introduced to accused Samnur and 

he had asked them to come to his house. They were also introduced with one 

Alok Sen. PW1 stated that he sold land and paid Rs.65,000.00 to accused 

Samnur and he gave appointment letter for the post of  trackman at Jalpaiguri 

under  NF Railway.  PW2 stated that he paid Rs.70,000.00 (Rupees seventy 

thousand) to accused Samnur Ali and his wife,  PW 3 stated that he paid Rs. 

35,000.00 (Rupees thirty five thousand) only, PW 4 stated that he paid 

Rs.80,000.00 (Rupees eighty  thousand) andPW5 stated that he paid Rs. 

35,000.00 (Rupees thirty five thousand).   PW1 stated that he went  to join the 

post. Several others also got appointment letters. When one of them had gone to 

join the post he came to know that it was a forged appointment letter. Then PW1 

went to the accused and there he came to know that the accused got himself 

transferred to Mangaldai. Then he lodged complaint.  

 

24.  I have very carefully scrutinized the evidence on record.  From the 

evidence of the PWs it transpires that the PW1 to PW5 at the relevant time got   

introduced to accused Samnur and had talk with him regarding 

appointment/recruitment in the Railway. It is also found from the evidence of the 

PWs that accused Samnur had assured them of job in railway and he also 
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introduced the complainants to one Alok Sen. I  find that the PWs have 

corroborated each other with respect to material particulars.  

 

25.    I have thread-bare discussed the evidence on record. Before 

coming to any conclusion I deem appropriate to examine the provisions of 

Sec.415/420 of IPC. 

   Sec.415- Whoever, by deceiving any person, fraudulently or 

dishonestly induces the person  so deceived to deliver any property to any 

person, or to consent that any person shall retain any property, or intentionally 

induces the person so deceived to do or omit to do anything which he would not 

do or omit if he were not so deceived and which act or omission causes or is 

likely to cause damage or harm to that person in body, mind, reputation or 

property, is said to “cheat”. 

 

  Sec. 420 – Whoever cheats and thereby dishonestly induces the 

person deceived to deliver any property to any person, or to make, alter or 

destroy the whole or any part of a valuable security, or anything which is signed 

or sealed, and which is capable of being converted into a valuable security, shall 

be punished with imprisonment of either description for a term which may 

extend to seven years, and shall also be liable to find.  

 

26.  Here in the instant case we find that   PW1 to PW5  have testified 

that they gave money to the accused persons as the accused had assured them 

of job in the Railway.They have also testified that the accused handed 

appointment letters to them. The defence in cross examination attempted to 

show that it was wrong on the part of the accused persons to give bribe for 

appointment. It is true that the complainant’s should have been   ventured into 

such deal, but fact remains that the PWs  have given money to the accused 

Samnur for job.  
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27.  I have given my anxious thought to the evidence and relevant 

facts brought on record. I find that  PWs have given evidence  in a consistent  

and convincing manner and  I find their evidence reliable and trustworthy.  

 

28.  Coming to the ingredients of Sec.415 IPC and U/s.420 IPC it is 

found that prosecution has been able to prove the necessary ingredient of the 

said Sections.  

  “In the offence of cheating there are two elements – deception 

and dishonest inducement to do or omit to do something. Mere dishonesty is not 

a criminal offence. Moreover, to establish the offence of cheating, the 

complainant would have to show not only that he was induced to do or omit to 

do a certain act but that  this induced omission on his part caused or was likely 

to cause him some harm or damage in body, mind, reputation or property – 

which are presumed to be the four cardinal assets of humanity.  As laid down by 

the Supreme Court the ingredients required to constitute cheating are : (1) there  

should be fraudulent or dishonest inducement of a person; (2)(a) the person so 

deceived should be induced to deliver any property to any person or to consent 

that any person shall retain property, or (b) the person so deceived should be 

intentionally induced to do or omit to do anything  which he would not do or omit 

to do if he were not so deceived; and (3) in case covered by 2(b)  the act or 

omission should be one which causes or is likely to cause damage or harm to the 

person induced in body, mind, reputation or property.  

 

29.   On consideration of fact materials I find that the  discrepancies 

and omissions as pointed out in the cross examination by the defence cannot 

make any dent in the prosecution case in as much as the evidence of PWs is 

consistent and there is no material contradiction or discrepancies in their 

evidence.  So far as the contentions regarding corroboration from independent 

witnesses is concerned I find that in this case the complainants are natural 

witnesses in this case as they have alleged cheating by the accused persons. It is 

also evident from the evidence on record that the complainants (PW1 to PW5) 

would not have given money   to the accused Samnur Ali had he not induced 
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dishonestly  the complainants with false representation as regards providing job 

to them.  

 

30.  In view of what has been discussed above I am not inclined to 

accept the submission made by defence side in this case.  

 

31.  It may be mentioned that accused Samnur Ali is the key person 

who had induced the complainants to deliver money to him with false 

representation.  However, critical analysis of the materials on record I do not find   

sufficient evidence regarding involvement of  accused Saheeda Begum in the 

commission of the alleged offence.   

 

32.  In view of my discussions and reasons above I find that 

prosecution has been able to prove the charge U/s.420 of IPC against accused 

Samnur Ali beyond all reasonable doubt.  

 

33.  I find that the Ld. Court below rightly convicted accused Samnur 

Ali U/s.420 IPC.  Accordingly, the order passed by Ld. Court below convicting the 

accused Samnur Ali U/s.420 IPC is hereby affirmed.    

 

34.  So far as accused Saheeda Begum, I find that prosecution has 

failed to prove the charge U/s.420 of IPC against accused Saheeda Begum 

beyond all reasonable doubt.  Accordingly, the order passed by Ld. Court below 

convicting the accused Saheeda Begum and sentence thereto  U/s.420 IPC is 

hereby set aside.  

 

35.  So far as the order of sentence in respect of accused Samnur Ali is 

concerned, I find that the sentence of 3 (three) years and fine of Rs.2000.00 

(Rupees two thousand) awarded  by Ld. Court below  is found to not on higher 

side. And hence, in my opinion the same should be maintained. Accordingly, the 

sentence passed by Ld. Court below against accused Samnur Ali is hereby 

affirmed.    
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36.  In view of the above, the Appeal is partly allowed on contest.    

 

37.  Send back the case record.     

 

38.  Given under my hand and seal of this court on this 21st day of 

March, 2016.  

 

 

 

        ( S. Das ) 
      Additional Sessios Judge, 
               Sonitpur, Tezpur.   
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